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ABSTRACT

The tragedy of the commons thesis is used to discredit the viability of communal
property. However, contrary to that thesis, communal property, and the mutual self-
interest common specifically, is in fact an important species of property that English
law should facilitate. To that end, this project establishes that the real tragedy of the
commons is the absence of suitable institutions that can be used to secure mutual self-

interest commons in English law.

This project continues and extends a study undertaken by Clarke in 2006 (Creating
New Commons: Recognition of Communal Land Rights within a Private Property
Framework (2006) 59(1) Current Legal Problems 319). In that study, Clarke
considered the strengths and weaknesses of using the trust, company, commons
registration and village green registration as methods of securing mutual self-interest
commons. This project expands the analysis of those legal institutions and also
considers the use of unincorporated associations, co-operative and community benefit

societies and planning law.

By drawing on commons scholarship, eight key characteristics of a mutual self-interest
common are identified. Each legal institution is then tested against the eight
characteristics to assess the degree to which those characteristics are exhibited. The
conclusion of this project is that none of the institutions tested exhibit the eight
characteristics to a satisfactory degree, and English law does not adequately facilitate

mutual self-interest commons.
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Chapter 1| INTRODUCTION

This project examines institutions available in English law to determine whether they
facilitate the existence of common-property and, more specifically, mutual self-interest
commons. At present, English law does not permit communities to hold legal title to
land; only legal entities may hold title to land, and a community is not a legal entity.
Instead, either communities enjoy enforceable rights over land, or individual
community members enjoy rights in common (a phenomenon labelled as the ‘class
action concept of collective rights).! In both of these scenarios there must be an
underlying legal entity that holds the title to the land. These underlying legal entities
are often, but not always, artificial in that they are constructed solely for the purpose

of holding title to the land over which the community exercises its rights.

The institutions examined in this project are considered through the lens of the desire
to secure shared amenity space for communities. Community entitlement to land is a
pressing issue in the twenty-first century. Land is a finite and increasingly scarce
resource, and the government’s pursuit of high-density house-building in urban areas?
leaves communities vulnerable to the loss of their amenity space. It is imperative to
understand the extent to which community entitlement to land is at present facilitated
in English law to ensure that amenity spaces, such as open land and recreation areas,

are protected for continued community use.

In 2006, Professor Alison Clarke made a major contribution towards assessing the
facilitation of communal property in English law.? In her paper, Clarke argued that that
the legal mechanisms available for the governance of communal property in English

law are inappropriate. She examined some of the underlying legal entities, or

!'See M McDonald, ‘Should Communities Have Rights? Reflections on Liberal Individualism’ (1991)
4 Canadian Journal of Law and Jurisprudence 217,218, where it is argued that if a collection of
individuals holds property rights that are substantially similar, and which are exercised in common
with the other right holders, the community itself does not hold the right. Rather, the community is
comprised of a number of similarly situated individuals, and is merely a ‘convenient device for
advancing the multiple discrete and severable interests of similarly interested individuals’.

2 Department for Communities and Local Government, Fixing our Broken Housing Market (February
2017) 32.

3 ‘Creating New Commons: Recognition of Communal Land Rights within a Private Property
Framework’ (2006) 59(1) Current Legal Problems 319.



‘ownership vehicles’,* that can be used to give effect to communal resource holding.
In particular she considered the trust, the company and the commonhold. Clarke’s

closing remark was that

[l]egal rules have the potential to both facilitate and discourage the development
of successful commons. We need to look more closely at our legal institutions
to ensure they are doing the former and not the latter.>

This project answers that call and examines our legal institutions to determine whether

they are facilitating or discouraging the development of successful commons.

Critics of this project will argue that, pursuant to the ‘tragedy of the commons’ thesis,
common-property institutions are inherently problematic and that a legal system should
always prefer rights to be held individually as opposed to collectively. As such, the
point of departure for this project is to establish four things. First, the tragedy the
commons thesis is flawed and common-property is in fact an important species of
property; second, in consequence, English law should facilitate common-property;
third, which type of common-property should be facilitated; and fourth, a metric by
which the satisfactoriness of the institutions giving effect to common-property regimes
can be measured. Once these propositions have been established, the remainder of the
project focuses on assessing the institutions that may be used to give effect to common-

property regimes against the metric identified.

I. THE TRAGEDY OF THE COMMONS

The tragedy of the commons thesis is a well-trodden debate. Initially posited by
Hardin, ® and later developed more rigorously from an economic perspective by
Demsetz,” the crux of the thesis is that finite or scarce communal resources will
inevitably be destroyed as a result of over-exploitation and under-maintenance. A
person who uses a communal resource will tend to over exploit the resource in the

knowledge that he will gain the full value of his use, and that the costs of his use will

4 Clarke n3 350.

5 Clarke n3 357.

6 (1968) 162 Science 1243.

7 “Toward a Theory of Property Rights’ (1967) 57(2) American Economic Review 347.



be borne by all members of the community with communal rights. Similarly, a person
has little incentive to invest in the maintenance of a communal resource as in doing so
they bear the entirety of the cost, and yet the benefit of their expenditure would be
shared amongst all members of the community. The consequence is that the resource
is over-exploited and under-maintained, leading to its depletion and eventual

destruction.

Private ownership of scarce and finite resources is presented as the way of averting the
tragedy of the commons, and is advocated by both Hardin and Demsetz. The argument
is that private ownership of land internalises many of the external costs associated with
commons; a private owner is free to realise the full value of his investment in the land
by virtue of his ability to exclude others, and is incentivised to use the resource more
efficiently given that he will bear the full costs of not doing so.® Consequently,
according to the tragedy of the commons thesis, private ownership of scarce and finite
resources is the most efficient way of managing those resources, and will prevent their

depletion and destruction.

However, the flaws and criticisms of the tragedy of the commons thesis are almost as
well-trodden as the thesis itself. Many of the criticisms follow the same broad theme
that Hardin and Demsetz over-simplify the thesis in their argument for private
ownership,” and it is now frequently argued that the decline of the commons was less
to do with inefficiency, and more to do with a complex combination of political, social
and technological developments.!® For example, Field argues that population growth

plays a key role in the transition between property-holding arrangements. !!

The positive case for commons

Running parallel to the flaws in the tragedy of the commons thesis is the positive case

that can be advanced in favour of common-property. For example, notwithstanding

8 Ibid 356.

® The criticism is especially levelled at Demsetz, who fails to consider state ownership as an alternative
to private property, even though Hardin himself acknowledged that state ownership could provide a
solution to the tragedy. See J Grunebaum, Private Ownership (Routledge and Kegan Paul 1987) 158-
167.

10 See Clarke n3 324-325 for references to works making such arguments.

! B Field, ‘The Evolution of Property Rights’ (1981) 42 KYKLOS 319.



Demsetz’s economic analysis, an economic analysis can in fact be used to suggest that
common-property regimes may, in some circumstances, be the most efficient property
regime. To that end, Field argues that when the cost of excluding third parties from a
resource is proportionately higher than the cost of governing multiple parties’ use of
the resource, the most efficient outcome is to adopt a common-property regime. 12

Furthermore, empirical studies '3

also demonstrate that commons are particularly
successful in high-risk environments, where they operate as an effective mechanism
for spreading risk. '* Where a resource is communal, a single individual will not bear
the entire cost of a harsh winter, disease or natural disaster; instead, the costs will be
borne proportionately amongst the users of the resource, and no individual should face
complete ruin upon the occurrence of such events.!> Examples of risk-spreading

commons that are often cited include the medieval open field system,'® the summer

mountain pastures of historical Iceland,!” and village grazing lands in the Swiss Alps.!®

The empirical studies referenced above demonstrate that commons are ‘not a relic of
past or primitive societies’.!” On the contrary, it is the continued existence of
communal land use that makes this project important; new de facto commons continue
to arise, yet it is not clear whether our legal institutions facilitate and protect, or instead
discourage, successful commons. New commons will probably take a different form
from their historic counterparts; land use practices have changed in England and it is
unlikely that newly arising commons will be concerned with grazing and agricultural
use. Instead, modern commons are more likely to be concerned with the provision of
open spaces for the purpose of recreation. That assertion is made for two primary
reasons. First, the government favours a programme of high-density house building,

especially in urban areas, to make the most efficient use of land in meeting the current

12 Tbid.

13 See Clarke n3 325 and fn12 for examples of such studies.

14 R Ellickson, ‘Property in Land’ (1993) 102 Yale Law Journal 1315, 1341-1344.

135 Ellickson (ibid) also argues that this justification is likely to hold true until the development of other
insurance mechanisms to guard against loss.

16 Field n11.

17T Eggertsson, ‘Open Access Versus Common Property’ in TL Anderson and FS McChesney (eds),
Property Rights: Cooperation, Conflict and Law (Princeton University Press 2003).

18 E Ostrom, Governing the Commons: The Evolution of Institutions for Collective Action (Cambridge
University Press 1990).

19 Clarke n3 325.



housing need.?° Maximising housing density in this way is likely to be at the expense
of the private amenity space attached to each housing unit. As such, urban areas will
experience an increase in population, a decline in private amenity space, and a
consequent increase in demand for communal amenity spaces. Second, the decline in
rural communities and economies means that there is a reduced demand for communal
grazing and agricultural land. Therefore, it is foreseeable that fewer commons of a
traditional nature will arise or continue to be used, and that there will be an increased
demand for commons of a different nature as the population gravitates towards urban

arcas.

These modern urban commons, generated by a growing population and decreasing
resource pool, resonate strongly with the economic arguments offered above.
Communities deprived of amenity space will likely go to great lengths to use the few
spaces available to them in the built environment. Consequently, the cost of attempting
to exclude communities from those spaces would probably be disproportionately
higher than the costs of allowing use of the resource and installing a governance
regime. As such, where these conditions prevail, urban commons are most efficiently

managed as a common, as opposed to private, property regime.

Conclusion

The tragedy of the commons thesis does not present a compelling case for the
undesirability of the commons and the superiority of private property in all
circumstances. Instead, some communal resources can be, and are, managed in a ‘non-
tragic’ way. As such common-property regimes have an important role in the use and
management of resources, especially in emerging urban commons, even if those
regimes occupy only a small space on the property spectrum.?! Consequently, it is
important to consider the legal institutions available in English law and assess whether

they facilitate the commons, as their protection should not be neglected.

20 Department for Communities and Local Government n2 32.
2! Ellickson n14.



II. DEFINING THE ‘COMMONS’

Two preliminary points must be made when defining the commons. First, references to
‘communal’ or ‘common-property’ (the terms are used interchangeably) in the
scholarship are not a reference to the resource itself,?? but instead the property rights
that exist over the resource. As such, communal or common-property does not exist
per se: rather, there exist resources that are ‘controlled and managed as common
property’.?* Second, caution must be urged. ‘Commons’, is a generic term used to refer
to all types of common-property, of which there at least three: no-property, open-access
and limited-access.?* The indiscriminate use of the term is problematic; the solution to
the over-use problem may vary between each type or regime, and the interchangeable
use of language to describe different circumstances and legal relations impedes
progress in understanding these concepts.?> As will become apparent, this project is
concerned with only a narrow type of limited-access common, known as the mutual

self-interest common.

To define the commons, it must be understood that property regimes exist on a
spectrum. At one end of the spectrum is individual private ownership, in which one
legal person holds the rights and powers of an owner. The middle space of the spectrum
is occupied, in descending order, by limited-access commons, open-access commons
and state property. At the other end of spectrum exist no-property regimes, in which no
person holds the rights and powers of an owner. The term ‘commons’ is generally used

to refer to all property regimes that do not comprise individual private ownership.

Property regimes

The right to exclude others is an, if not the most, important characteristic of property

rights,? and is the hallmark of the traditional Blackstonian concept of property.?’

22 Some scholars, particularly Ostrom, also choose to use the term ‘common-pool resource’ as a
synonym for communal or common-property.

23 DW Bromley (ed), ‘Commons, Property and Common-Property Regimes’, in Making the Commons
Work: Theory, Practice and Reality (San Francisco: Institute for Contemporary Studies 1992) 4.

2 Clarke n3.

25 Bromley n23 3.

26 C Rose, Property and Persuasion: Essays on the History, Theory and Rhetoric of Ownership
(Westview Press Inc. 1994) see chapter one generally.

27 Sir W Blackstone, Commentaries on the Laws of England (Chicago University Press 1979) 2.



However, that view is somewhat antiquated and cannot account for all species of
property in modern society. Instead, the modern popular starting-point when analysing
property rights and regimes are the works of Hohfeld ?® and Honoré, ?° known
collectively as the ‘bundle of rights’ theory. Hohfeld analysed property rights as
bilateral legal relationships between people. He identified four types of entitlement:
rights, privileges, powers and immunities. Each entitlement has a correlative: duty, no-
right, liability and disability (respectively). Additionally, each entitlement has an
opposite: no-right, duty, disability and liability (respectively). For example, the right
to exclude others and not be excluded (Blackstone’s traditional mark of a property
right) correlates to a duty of non-interference imposed on all others, and is the opposite

of having no-right to exclude or not be excluded.

Honoré’s analysis focuses on the incidents of ownership enjoyed by an owner, as
opposed to bi-party jural relations. He presents eleven incidents of ownership: the
rights to possess, use, manage, income, capital, transmissibility, security, residuarity,
absence of term, the prohibition of harmful use, and the liability to execution. Whilst
Honor¢ labels many of his incidents as rights, only the first incident, the right to
possession, is a right in the Hohfeldian sense: it entails the right to be put in possession
and the correlate duty that others not interfere with that possession.?® The other
incidents are a collection of powers and privileges, as well as an immunity and a
liability. Honoré states that the incidents are not individually necessary to give rise to
ownership,?! but also declines to suggest which incidents, or which combination of
incidents, is sufficient. However, more recent scholarship critiquing the contributions
made by Honoré and Hohfeld suggests that property regimes, or private property
regimes at least, rely on the ability to exclude those without use rights over the resource

and the power to alienate.*

Hohfeld and Honoré’s analyses are conducted against the backdrop of rationalising

private as opposed to common-property. Nonetheless, they are useful for the definition

28 WN Hohfeld, ‘Fundamental Legal Conceptions as Applied in Judicial Reasoning’ (1913) 23 Yale
Law Journal 16.

2% AM Honoré ‘Ownership’ in AG Guest, Oxford Essays in Jurisprudence (Oxford University Press
1961).

30 Ibid 113.

3 Ibid 112-113.

32 J Penner, ‘The ‘Bundle of Rights’ Picture of Property’ (1996) 43 UCLA Law Review 711.

10



of common-property, as they can be used to chart the differences in the rights and legal
relations between parties in different property regimes. Contrasting regimes in that way
enables a better understanding, and precise definition of, the various common-property

regimes.

Individual private ownership

In individual private ownership, Hohfeldian entitlements are held and enjoyed by a
single legal person. In particular, individual private ownership hinges on the
Hohfeldian right-duty correlate: one person enjoys the right to exclude all others from
the resource and the right not to be excluded, which imposes upon others an unqualified
duty of non-interference. Additionally, one person enjoys a privilege to use the

resource, and others have no right to prevent that use.

Similarly, the incidents of ownership are vested in one individual. Whilst it is still
unclear which incidents are necessary and sufficient to give rise to private ownership,
if exclusory and alienation powers are taken as the core of the bundle of rights, private
ownership confers these powers. Unless an owner contracts out of these powers, or
legitimate state regulation limits them, a private owner is entitled to be in, and stay in,

possession of their property and alienate it as they wish.

Limited-access commons

In a limited-access common, Hohfeldian entitlements, and any incidents of ownership,
are jointly held by members of a community. Limited-access commons also hinge on
the Hohfeldian right-duty correlate. Members of a community enjoy both the right to
exclude non-members from the resource and a right not to be excluded, which in turn
imposes upon non-members an unqualified duty of non-interference. Additionally,
community members enjoy a privilege to use the resource, and non-members have no-
right to prevent that use. Rose observes that a limited-access common bears some
resemblance to private ownership, in that only select persons have any right to the

resource,®* and even goes so far as to suggest that it is ‘commons on the inside, [private]

33 Rose n26 117.

11



property on the outside’.>* Rose’s position is supported by other property scholars, such
as Harris, who asserts that ‘joint, group and (non-public) corporate property are all
variations of private property’ that benefit from the protection of trespassory rules
excluding outsiders from the resource.®> Consequently, limited-access commons can

be described as communal private ownership.

Any incidents of ownership present in a limited-access common are also held jointly
by members of a community. However, communal private ownership must fall behind
individual private ownership on the property regime spectrum, as group ownership
carries no individual powers of testation.?® As such, the incidence of transmissibility is
restricted in a limited-access common, as it may only be exercised collectively as
opposed to individually. The restriction of that incidence is a key distinguishing feature
between individual private property and limited-access common-property (and indeed
all other common-property regimes). In Hohfeldian terms, community members have
no power to alienate the resource and, as such, suffer from a disability; the same is only
true of individual private property if the individual owner has contracted out of that

power, or if that power is subject to legitimate state regulation.

As limited-access commons share many features with individual private ownership, it
is arguable that the tragedy of the commons is not in fact inevitable in such a property
regime. Indeed, the tragedy of the commons is only inevitable in a limited-access
common where the use of the resource by the community is unregulated, leading to the
over-exploitation of the resource. However, it is difficult to envisage a limited-access
common that is wholly unregulated, for two reasons. First, vesting exclusion rights in
a community presupposes the existence of an organised community aware of its rights
and the need to exclude others, which in turn suggests some level of regulation.’’
Second, it is likely that, as the pool of persons entitled to exercise exclusory rights and
use privileges is limited, collective decision-making regarding the regulation of the

resource would be possible.

3% C Rose, ‘The Several Futures of Property: of Cyberspace and Folk Tales, Emission Trades and
Ecosystems’ (1998) 83 Minnesota Law Review 129, 155.

35 JW Harris, Property and Justice (Oxford University Press 1996) 100-104.

36 Ibid 102.

37 Clarke n3 323.

12



The regulation of limited-access commons generates a distinction between two sub-
species such commons: those subject to external regulation (such as by the government,
state agencies or non-government organisations), and those that are self-governed,
which are known as ‘mutual self-interest commons’.*® A common may be externally
regulated if there is some public interest in the resource. On the contrary, mutual self-
interest commons are only intended to deliver a benefit to the members of a specific
community, and as such are governed by the community itself. To that end, Rose’s
observation regarding the similarities between a limited-access common and individual
private property must be refined; it is the mutual self-interest common that shares the

key features of individual private property, including that of self-governance.

Open-access commons

In an open-access common, Hohfeldian entitlements, and any incidents of ownership,
are jointly held by all persons generally. Whilst also engaging a right-duty correlate,
the rights enjoyed by the public in an open-access regime differ from those enjoyed in
individual and communal private ownership. For example, in an open-access regime
every person has a Hohfeldian right not to be excluded from the resource, which
imposes the correlative duty of non-interference, where that interference would amount
to exclusion. However, every person has no-right to exclude others from the resource,
as all have a privilege to use, which is protected indirectly through the qualified duty
of non-interference.?® As such, the feature that distinguishes open-access commons
from individual private property and limited-access commons is the absence of the right
to exclude. Rose equates open-access regimes with the use rights of the ‘unorganised
public’,*’ the paradigm case of such a property regime being that which exists over a

public right of way.

Any incidents of ownership present in an open-access common are also held jointly by
all persons generally. As with limited-access commons, there is no incidence of

transmissibility, distinguishing open-access commons from individual private

38 Clarke n3 324.

%9 Douglas and McFarlane, ‘Defining Property Rights’ in J Penner and H Smith (eds) Philosophical
Foundations of Property Law (Oxford University Press 2013).

40 Rose n26 117.

13



ownership. However, as exclusory rights are also absent in an open-access regime, the
open-access common is the first point on the spectrum that both of the rights at the core
of the bundle of rights theory are missing. In turn, that suggests that the open-access
regime is the first regime when descending the spectrum that lacks the key components

of a successful property regime.

Clarke argues that in an open-access regime the tragedy of the commons is only
inevitable if the resource is scarce and unregulated.*! However, it is unlikely that there
would ever be a complete absence of regulation in an open-access regime; the fact that
there is a duty of non-interference imposed upon all others presupposes that there is
already a regulatory regime in existence. However, in contrast to limited-access
regimes, the source of the regulation in an open-access common is most likely the state,
as opposed to the pool of persons that use the resource. As the resource is available to
all, the pool of users is probably too large to allow for collective decision-making.
Therefore, open-access resources are not self-governed by the users, further
distinguishing these regimes from both individual private ownership and mutual self-

interest commons.

State ownership

In state ownership, some Hohfeldian entitlements are held by the state, which also
holds legal title to the resource, and other entitlements are held jointly by all private
citizens. In particular, it is the state that enjoys the right to exclude others and who may
enforce duties of non-interference; there is no right of exclusion enjoyed by non-state
parties. Additionally, private citizens jointly enjoy the privilege to use the resource,
protected by qualified duties of non-interference, and others have no-right to prevent

that use.

Whilst the state may enjoy exclusory rights over the resource, the state does not itself
enjoy the Hohfeldian privilege to use the resource for its own benefit, nor does it hold

Honor¢’s incidence of use. Consequently, Harris argues that, whilst state ownership is

41 Clarke n3 323.

14



a property regime, it cannot be properly described as ‘ownership’.*? According to
Harris, only regimes that enable the titleholder to use the resource for self-seeking
exploitation can be described as ownership. Therefore, whilst the state ‘owns’ the
resource in so far as it holds legal title to the resource, it does not have ownership in
any meaningful sense, and the use value in the resource is enjoyed by the public

generally.

No-property

In a no-property regime everyone in the world has a Hohfeldian privilege to use the
resource, also protected by qualified duties of non-interference, with no-right to
exclude the use of all others who enjoy that privilege. Resources subject to a no-
property regime include Hardin’s example of the atmosphere, which all persons are
free to pollute, the high seas, which all persons are free to fish, and other non-scarce
natural resources (especially those of very little value), such as Clarke’s example of
leaves falling from trees in the autumn.** No-property regimes do not only exist over
natural resources; other examples include free information services (like newspapers)

and television signals.**

Avoiding the tragedy of the commons in a no-property regime requires different action
than the other types of common. Clarke argues that the tragedy of the commons is
inevitable in a no-property regime once the resource becomes scarce and that any
regime of property rights, not just private property rights, has the potential to avert the
tragedy.* What really matters is how well any given property regime copes with the
allocation of the costs and benefits of managing and governing a particular resource.
That argument is well established in the commons scholarship, having previously been

6

developed by Ostrom,*® and echoes Grunebaum’s criticisms of Hardin for not

considering state ownership as a method of averting the tragedy of the commons.*’

42 Harris n35 105.

43 Clarke n3 322.

4 Hunter v Canary Wharf[1997] AC 655.

45 Clarke n3 322.

46 E Ostrom, ‘The Rudiments of a Theory of the Origins, Survival and Performance of Common-
Property Institutions’, in DW Bromley (ed), Making the Commons Work: Theory, Practice and Policy
(San Francisco: Institute for Contemporary Studies 1992) 293.

47J Grunebaum n9 158-167.
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III. MUTUAL SELF-INTEREST COMMONS

The scope of this project is limited to a consideration of mutual self-interest commons*®
for the purposes of providing community amenity space. This limitation is adopted for

four reasons.

First, the mutual self-interest common is the type of common most likely to be
successful and avoid the tragedy of the commons thesis. Specifically, the mutual self-
interest common, whilst being communal in nature, shares features of individual
private ownership, which is typically considered the most successful and efficient
property regime, notwithstanding evidence to the contrary. Those features include
features of self-governance and exclusory rights in favour of the users of the resource.
Therefore, having established that common-property regimes are in fact desirable in
some circumstances, and that mutual self-interest commons enjoy an increased
likelihood of success, it is reasonable to pursue institutions that best facilitate that type

of common.

Second, commons that provide amenity space for communities are also less likely to
fall foul of the tragedy of the commons thesis than those commons used for traditional
agricultural or sustenance purposes. Those using land for recreation usually enjoy a
non-subtractive benefit from the land which, when compared to subtractive benefits
such as the taking of the natural produce of the land, is less likely to exhaust the land
and cause the destruction of the resource. Only where recreational activity involves
taking the produce of the land, or where overuse causes physical damage to the land,
does the risk of exhaustion of the resource really exist. Furthermore, for recreational
use to exhaust a resource, it is likely that a far greater level of use is required than if
the use was of a subtractive nature. Therefore, in light of the importance of communal
amenity space already highlighted in this chapter, and as resources are able to better
tolerate communal recreational use than subtractive use before the tragedy of the
commons thesis becomes an issue, it is reasonable to pursue institutions that best

facilitate that type of common.

48 Clarke’s 2006 project was similarly limited.
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Third, as mutual self-interest commons serve the interests of a community, they are as
close as English law gets to recognising community ownership. Other types of
common, especially open-access commons, are already facilitated by English law. For
example, land held by a local authority pursuant to the section 10 of the Open Spaces
Act 1906 is available to the public as an open space. As such, an inquiry into English
law’s facilitation of open-access commons is less valuable than an inquiry into mutual
self-interest commons, as it is beyond doubt that English law already provides for open-

access regimes.

Fourth, conducting this project through the lens of community amenity space accords
with the argument presented above that modern commons are most likely to be urban
commons concerned with the provision of community amenity and recreation space,
and which arise in response to the decline of private amenity space brought about by a

policy of high-density house building.

Mutual self-interest commons: defining the community

As it is the members of a community that enjoy exclusory rights and use privileges,
and engage in self-regulation in a mutual self-interest common, the first step when

conducting the proposed inquiry is to define the term ‘community’.

The wider commons scholarship labels individuals who use and obtain a benefit from
a communal resource as ‘appropriators’.* Where those appropriators come together in
an organised fashion, they are known as an ‘appropriator organisation’. Ostrom
suggests that appropriators should be considered organised when they share a common
understanding about who is and is not a member, the rights conveyed over the resource
by membership of the appropriator organisation, how decisions will be made regarding
the use and management of the resource, and how conflicts over the use of the resource
will be resolved.*® This project adopts the position that the ‘community’ served by a
mutual self-interest commons is equivalent to an ‘appropriator organisation’, and that

1s how the term shall be used.

49 Ostrom n46 297.
30 Thid.
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It is clear from Ostrom’s definition that appropriator organisations are a largely
subjective construct, relying on the shared understanding of the members of the
organisation. Ostrom is not alone in presenting a subjective account of appropriator
organisations. McDonald presents the view that the law does not create communities,
and that they are not legal fictions. Instead, it is the shared understanding amongst
individuals on matters concerning life within the community, such as membership and
decision-making, that creates a community.>! Furthermore, McDonald argues that the
shared understanding of the community aids its function as a right holder.>? For a group
to function as a right holder, members must consider themselves normatively bound to
one another to the extent that they should not act for their own self-interest, but in

pursuit of effectuating their shared understanding.

However, the existence of a community cannot be determined by subjective factors
alone. Left as a purely subjective construct, a community is completely amorphous,
and it will be difficult, if not impossible, for those from outside the community to
identify community members who benefit from the mutual self-interest common. It is
of great importance that third parties are able to identify the community members who
hold rights over the resource, as is it to them whom all others owe the duty of non-
interference. Therefore, in the interest of certainty and clarity, the definition of

community cannot rely solely on subjective factors.

Accordingly, there must be some objective factors that give rise to the existence of a
community and allow third parties to identify its members. To that end, McDonald
concedes that objective factors such as shared heritage, language, belief or social
condition will often positively correlate to shared understanding, and provide a focus
for that understanding.>® However, McDonald stops short of accepting that objective
factors alone can identify a community. In addition, Ostrom herself also points to some
objective factors that are conducive to the emergence and identification of appropriator
organisations. Drawing on the work of other authors, she identifies that variables
relating to the resource, demand and supply and the appropriators themselves all inform

the emergence of appropriator organisations. Specifically, she lists five objective

31 McDonald nl 219.
52 Tbid 218-219.
33 Tbid.
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factors: the number of appropriators, their propinquity to the resource, their
homogeneity, the existing level of organisation, the certainty of the appropriator’s

rights, and the absence of control by centralised government.

Therefore, whilst this project equates Ostrom’s definition of appropriator organisations
with that of a community, it is necessary to include an objective limb into that
definition. Of the factors listed by Ostrom, two appear to be of a wholly objective
nature, and would likely aid third parties in identifying the members of a community:
the number of appropriators and their propinquity to the resource. Specifically, Ostrom
states that the number of appropriators must be sufficiently small so that the costs of
decision-making and communication are low.>* Ostrom must be correct in that
assertion, for at least two reasons. First, as a mutual self-interest common is a type of
limited-access common it should, by definition, only deliver a benefit to a limited group
of persons. If the group of persons benefitting from the resource were too large, the
resource could be considered as available to the general public, which would in fact
make it open-access. Second, studies, such as those earlier referred to by Field,>?
demonstrate that private property regimes emerge when the costs of exclusion are lower
than the cost of governance. As such, a mutual self-interest common will only be viable
where the community is small enough that the costs of governance do not exceed, or at
least are not disproportionate to, the cost of exclusion. Similarly, Ostrom must be
correct when pointing to propinquity as an objective community factor. A small group
proximate to the resource will likely have a strong positive correlation to subjective
factors. For example, it is likely that a small group located close to the resource will be
of the same or similar demographic, share a common language or belief, and have
shared past experiences with the resource. Clarke also views geographical proximity
as a crucial feature of the community. She argues that in order for a mutual self-interest
common to be successful, the community itself must be cohesive, and that cohesion
‘entails or results from geographical proximity or isolation’.>® Finally, it is also likely
that defining a community in accordance with a geographical area will limit the size of

the group, and prevent it from increasing indefinitely.

34 Ostrom n46 299.
3 nll.
36 Clarke n3 330.
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Therefore, the definition of a community for the purposes of this project is a small
group of organised individuals, proximate the common resource and one another, who
share a common understanding about who is and is not a member, the rights conveyed
over the resource by membership of the community, how decisions will be made
regarding the use and management of the resource, and how conflicts over the use of
the resource will be resolved. Examples of such communities include the residents of
a housing estate that use a green space for recreation, and the inhabitants of a rural

village that use a field for grazing animals.

Community right-holding

As identified above, in a mutual self-interest common, Hohfeldian entitlements, and
any incidents of ownership, are jointly held by the community members. In effect, it is
the community itself that holds the rights over the mutual self-interest common. To that
end, the shared understanding that defines the community aids its function as a right
holder, as the members of the community must consider themselves as normatively
bound to one another to perform that function.’” As such, a community is more than a
collection of individuals, and more than a device for advancing multiple discrete and
severable interests (a phenomenon that McDonald labels the ‘class action concept of

collective rights’).>®

However, whilst the community holds the communal rights for the collective benefit,
an individual can still invoke those rights. McDonald gives the example of a Canadian
francophone who invokes the right that their child can attend a French School governed
by French trustees.’® The right invoked is collective and not individual, but that does
not prevent an individual from within the community invoking it. An example that can
be drawn from this project is that of town and village green rights, considered in chapter
seven. The right to use a village green for the purposes of lawful sports and pastimes
is held by the inhabitants of a locality or neighbourhood within a locality.®® However,

an individual inhabitant may invoke that collective right if their use of the land is

57 McDonald n1 218-219, especially fn 6, citing the work of Honoré.

58 McDonald n1 218-219. See also L Green, ‘Two Views of Collective Rights’ (1991) 4 Canadian
Journal of Law and Jurisprudence 315, 319.

% McDonald n1 232.

%0 Commons Act 2006, s15.
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interfered with, and it is not necessary for the other inhabitants to join in that action

and invoke the right collectively.

Legal vs. social construct

It is accepted that the concept of a community outlined above is a legal construct. It is
not suggested that there is a vast quantity of communities across the English
jurisdiction currently meeting the definition. Instead, communities are often a social

construct and the product of circumstance.

However, for community titleholding to be contemplated, communities must be
organised into an identifiable and definable form, as right-holding depends on there
being an identifiable right-holder. Therefore, before a community may be considered
as a candidate for communal right-holding, it must first organise in such a way as to be
recognised according to the definition outlined above. Only once organised into a
legally identifiable group distinct from all others and the public at large it is possible
to consider how a community may hold rights to a communal resource, and how those
rights may be protected. Accordingly, communities that arise by way of circumstance
and without conscious formation must first consider the relationship between its
members, and organise to ensure that the community and its members meet both the

objective and subjective limb of the community definition.

IV. FACILITATING MUTUAL SELF-INTEREST COMMONS

So far it has been established that the tragedy of the commons thesis is flawed and far
from inevitable. On the contrary, efficient communal land use can and does exist, and
is, in some instances, desirable. As such, it is important that English law provides
institutions to facilitate the commons. The focus of this chapter now turns to the fourth
question set out at the start of this chapter: establishing a metric by which the

satisfactoriness of those legal institutions can be assessed.

Clarke draws on the commons literature and identifies six conditions that are likely to

be propitious to a mutual self-interest common, all of which relate to the nature of the
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community that uses the common resource.®! Those characteristics are the exclusion of
non-members, mutual self-interest, homogeneity of interest, community cohesion,
idiosyncratic regulation, and sanctions for any breach of that regulation. In addition,
this project identifies two further characteristics that emerge from the scholarship as
being propitious to a mutual self-interest common: the inability to sever and alienate a
discrete interest and entitlement to the communal resource, and the perpetual nature

and intergenerational equality of the property regime.

Legal institutions that promote, or at least facilitate, these eight characteristics could be
said to satisfactorily facilitate a mutual self-interest common. As such, these eight
characteristics are the metric by which the satisfactoriness of the available legal
institutions will be assessed. However, before doing so, the eight characteristics and

their use as the yardstick must be justified.

Inalienability

It was earlier observed that a mutual self-interest common resembles individual private
property. However, in so far as private property regimes are defined by the ability to
exclude those without use rights and the power to alienate,’? the mutual self-interest
common differs from individual private ownership; community members enjoy no
individual powers of transmissibility, and may only exercise that power and incidence

of ownership collectively.

Eggertsson examined the rights of the user in both common-property and open-access
regimes® (Eggertsson uses ‘common-property”’ to refer to a limited-access common).
Whilst he focuses on highlighting the differences between the communal rights enjoyed
in open-access and limited-access common, his research highlights the nature of the
rights enjoyed by the community in a limited-access common. As a starting point,
Eggertsson adopts the spectrum of use rights put forward by Ostrom and Schlager. %4

Those rights are:

61 Clarke n3 327-331.

62 Penner n32. The powers of transmissibility and exclusion were also key features of Honoré’s
definition of ownership, see Honoré n29.

63 Eggertsson n17.

6 E Schlager and E Ostrom, ‘Property-Rights Regimes and Natural Resources: A Conceptual
Analysis’ (1992) 68(3) Land Economics 249.
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Authorised access to enjoy non-subtractive benefits
Right to withdraw resource units
Right to manage and improve the asset

Right to exclude others from entering and withdrawing resources

A e

Right to sell or lease the asset

Eggertsson suggests that open-access regimes entitle users to the first two rights,
whereas a limited-access regime entitles users to the first four.®> Crucially, not even the
users of a limited-access common are entitled to the fifth right, and this is what

separates limited-access commons from individual private ownership.

Eggertsson’s argument is that any regime that includes the power of alienation cannot
be a limited-access common.® A literal reading of that argument suggests that title to
the communal resource could never be transferred. However, it is suggested that the
argument that Eggertsson seeks to make, and the inalienability characteristic itself, is

actually more subtle and nuanced, and contains two limbs.

Alienations defeating communal rights

The first limb is not concerned with the alienation of the communal resource per se,
but alienations that defeat the communal rights over the resource. It should be
remembered that a community does not enjoy the status of a legal entity, and cannot
hold title to land. Instead, an underlying owner must hold the title,” and the community
enjoys rights over the resource. As such, there is nothing inherently objectionable in
transferring the legal title to the resource, provided that the communal rights endure
and survive the transfer. There is minimal value in prohibiting transfers of the legal
title, as the identity of the underlying owner will often make little difference to the

community. Instead efforts should be focused on ensuring that the rights enjoyed by

65 Eggertsson nl7 74.

% Ibid.

7 The underlying owner may be a private owner, the state or an artificial entity created for the
purposes of holding the legal title for the benefit of the community.
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the community are stable and enduring, and that they can be enforced against both

present and future owners of the land.

There are two further reasons why there should not be a complete prohibition on
alienation. First, in some instances, alienations of the legal title may in fact be desirable.
For example, allowing the underlying owner to transfer the title to the resource could
ensure that the title falls to a more suitable owner. A private owner may be ill-equipped
to manage the burden of their land being subject to communal use rights. By allowing
its transfer, a more suitable owner, such as a public body with specific expertise, may
come to hold title to the resource, and aid its preservation and management. Second, a
complete prohibition on alienation would likely come under scrutiny for violating
Article 1 of the First Protocol to the European Convention on Human Rights.
Preventing the titleholder from realising their interest in the resource would need to be

justified in light of the protection afforded by the Protocol.

Consequently, the inalienability characteristic should not be read as an outright
prohibition on alienation of the legal title to the resource. Instead, the characteristic
should be understood as incorporating a limb that prohibits only alienations that defeat

the communal rights over the resource.

Severance and alienation of a discrete share

The second limb of the inalienability characteristic requires that community members
are unable to sever and alienate a discrete entitlement or share of the resource. As
argued earlier, communities are more than a collection of individuals with severable
rights over a common resource. As such, communal property rights, unlike individual
private property rights, do not entitle a member of the community to a discrete share in
the resource; it is the community as a whole that enjoys entitlement to the resource, and

any powers of alienation must be exercised collectively, not individually.

Allowing the severance and alienation of individual and discrete shares would facilitate

the transferring of community rights to non-members of the community. Eggertsson
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argues that allowing such transfers threatens the existence of the community,% and in
turn undermines the principle that entitlement to a limited-access common is derived
from status as a community member. Communal rights should only accrue to an

individual upon joining the relevant community, and cease if the individual leaves.

Consequently, the inalienability characteristic should be understood as incorporating a
limb that prevents a community member severing and alienating a discrete share of, or
entitlement to, the resource. Community members’ inability to sever and alienate such
shares runs to the conceptual heart of a limited-access common, and is what

distinguishes it from individual private ownership.

Perpetuity and intergenerational equality

The second characteristic of a mutual self-interest common is perpetuity and
intergenerational equality. The inalienability characteristic ensures that the resource is
available for future generations of community members. Therefore, one of the key
characteristics of a mutual self-interest common is that there is an intergenerational
equality of benefit® from the resource, which any legal institution used to secure a
mutual self-interest must facilitate. Concern for future generations’ ability to benefit
from the common is evident across the commons scholarship. For example, Rodgers
argues that the sustainable management of the commons’® is motivated not only by the
needs of the present commoners, but also by ‘intergenerational equity and the need to

preserve essential economic resources for future exploitation”.”!

Furthermore, Ostrom argues that communities that successfully establish limited-
access commons have an ‘intricate web of connections among participants who share
a past and expect to share a future.’’?> That expectation of sharing a future relies on the

continued existence of both the resource itself and the limited-access property regime,

8 Eggertsson n17 74-75.

% As a concept, intergenerational equality of benefit can be traced back to the World Commission on
Environment and Development, Our Common Future (Oxford University Press 1987), also known as
the ‘Brundtland Report’, concerning sustainable development.

70 The term being used to refer to common land registered pursuant to either the Commons
Registration Act 1965 or the Commons Act 2006.

"L C Rodgers, ‘Reversing the ‘Tragedy’ of the Commons? Sustainable management and the Commons
Act 2006’ (2010) 73(3) Modern Law Review 461, 464.

2 A Margalit, ‘Commons and Legality’, in G Alexander and E Pefialver (eds), Property and
Community (Oxford University Press 2010) 145; Ostrom n18.
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giving rise to the perpetuity limb of the characteristic. If the resource is exhausted, or
the rights over it destroyed, it would be impossible for future generations to benefit

from the resource as past and present generations have.

Benefitting future generations is a feature that further distinguishes commons from
individual private ownership. Private ownership predominantly focuses on the freedom
of the present right holders; unless those right holders voluntarily undertake to preserve
the capital of their property for future generations, there is no legal obligation to do so,
notwithstanding common law attempts to introduce such duties.”® Therefore, any legal
institution used to give effect to a mutual self-interest common must protect the
perpetual existence of the resource and the communal rights, which in turn secures an

intergenerational equality of benefit for the community.

Exclusion of non-members

It was established earlier in this chapter that mutual self-interest commons share some
features with individual private ownership. In particular community members enjoy
the Hohfeldian right to exclude non-members of the community from the resource, and
to not be excluded themselves, as well as the privilege to use the resource. Therefore,
any legal institution used to secure a mutual self-interest common must enable the

community to exclude all non-members from the resource.

Clarke also discusses the exclusion requirement. Drawing on the work of Ostrom, she

considers that

The tragedy of the commons is averted by communal holding only if the
resource is controlled by a group which is small and cohesive enough to permit
members, at a sufficiently low cost, to communicate between themselves and
devise and enforce rules regulating their own use of the resource. But group
control depends on being able to keep out non-members, or, what amounts to
the same thing, on all resource users being subject to the social norms of the
group regulating use.’

3 See, for example, the dissenting judgment of Lord Denning MR in Re Brocklehurst [1978] Ch 14 in
which his Lordship decided that the deceased’s leasing of the shooting rights over his land, which
devalued the estate to the detr